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No. 14412

IN THE
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FOR THE NINTH CIRCUIT

ABC Brewing Corporation (formerly Aztec Brewing

Company), a corporation,

Petitioner,

vs.

Commissioner of Internal Revenue^

Respondent.

On Petition for Review of the Decision of the Tax Court

of the United States.

PETITIONER'S REPLY BRIEF.

Statement.

Briefs already filed by the petitioner and respondent

set forth the law and facts involved herein, the Petitioner's

Brief setting forth facts in addition to those found by the

trial court.

In presenting the question on page 2 of his brief, the

respondent states that on April 1, 1944, there was a dis-

tribution of all of taxpayer's assets except small amounts

of cash and United States Treasury obligations. How-

ever, the facts show that on May 18, 1944, the petitioner

had cash totaling $416,387.55 which was slightly more

than 73% of the cash totaling $566,267.74 on hand March

31, 1944, and there apparently were no Treasury obliga-

tions as assets on the latter date [R. 52, 64].
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ARGUMENT.

The heading of respondent's "Argument" on page 9

concerns a corporation which has been de facto dissolved

and engaging in no activity, whereas the petitioner con-

tended in its brief that it was not de facto dissolved and

did engage in activity during the fiscal years 1945 and

1946.

However, the brief of the respondent in general indi-

cates that he seeks to sustain his position and the hold-

ing of the trial court upon the following basis : ( 1 ) That

it was not the intent of Congress to grant a carryback of

unused excess profits credit under circumstances of a

partial distribution and other facts such as are present

in this case, and (2) that the Tax Court correctly held

that the petitioner was de facto dissolved, therefore not

entitled to carry back of unused excess profits credit from

the fiscal years 1945 and 1946.

In this Reply Brief, petitioner will follow the sequence

of respondent's brief as nearly as possible in endeavoring

to show the unsoundness of respondent's arguments.

A. The Intent of Congress Is Best Determined by
the Clear and Unambiguous Words of Its Statute

and Its Committee Reports Do Not Necessarily

Indicate an Intent to Prohibit a Carryback of

Unused Excess Profits Credit in a Case Such as

the Petitioner's.

The respondent does not contend, nor can it reasonably

do so, that the words of the statute are uncertain, am-

biguous or otherwise not clear in their statements. The

words of the statute, as set forth in the Appendix of

Petitioner's Brief include and do not exclude the petitioner
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from the use of the carryback of unused excess profits

credit from 1945 and 1946. However, the respondent seeks

for sources outside the statute to qualify the words of

the statute.

The statement of the respondent on page 1 1 of its brief

preceding its quotation on pages 11 and 12 from Com-

mittee Reports concerning excess profits tax amendments

of 1941 would indicate that the quotation refers only to

the amendment to Section 710(c) of the Internal Revenue

Code whereby it was provided that unused excess profits

credit could be carried forward for two years. This is

not correct, for a reading of the bill shows that the quota-

tion is a general statement concerning the bill, and the

bill amends several sections of the Code, including Sections

711, 713, 721 and 722. The Report cites seven situations

in which the bill affords relief. The first situation stated

by the Report is quoted in respondent's brief on page 12

and refers to the provision allowing the carry forward of

unused excess profits credit. The fact that the statute in

1941 concerning the carry forward provisions and the

statute in 1942 concerning the carryback provisions in-

cludes this so-called relief, and it is so referred to in the

Committee Reports, does not mean that Congress intended

that the statutes should not include corporations in process

of liquidation, or it could have so stated in the statute or

in the reports. Congress cannot be expected to pinpoint

in its Reports all situations its statutes will cover, but if it

desires restrictions upon the wording of the statute, it

could so state either in the statute, as it does by Section

727 in exempting certain corporations from excess profits

tax, or reports and, in this case, it makes no restrictions

even in the reports.



On pages 13 and 14 of its brief, respondent quotes from

a Committee Report concerning the Revenue Act of 1945

which repealed the excess profits tax. This Act provided

that the excess profits tax should not be applicable with

respect to any taxable year beginning after December 31,

1945, but provided that an unused excess profits credit

could be computed for any taxable period in 1946 and

carried back. In other words, a taxpayer on a calendar year

basis had no excess profits tax for the calendar year 1946,

but it could compute its excess profits net income and ex-

cess profits credit for 1946 just as though it were liable

for excess profits tax, and any unused excess profits credit

could be carried back to 1944 or 1945. This apparently

was considered unusual and it was thought there might

be some "abuses." However, we do not know what Con-

gress had in mind in referring to "abuses" in its Reports,

and the situation does not apply to the petitioner.

In quoting from the Committee Reports, the respondent

places "tax avoidance schemes" and "through court de-

cisions" in italics as though they refer to the petitioner.

However, the present case has never been shown to be a

tax avoidance scheme nor, at the time the Committee Re-

port was written on October 23, 1945, were there any

court decisions with respect to the Excess Profits Tax Act

concerning the carryback of unused excess profits credit

of a corporation in process of liquidation. Therefore, the

report did not refer to a situation similar to this case.

At the time of the enactment of the carryback provi-

sions in 1942, the excess profits credit was not new to

Congress or to the Treasury officials who were assisting

with legislation. The Excess Profits Tax was first enacted

with the Second Revenue Act of 1940. In referring to the
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excess profits credit as set forth in the original enactment,

the Committee of Conference stated as follows in its re-

port:

''It is understood that the Treasury and members

of the staff of the Joint Committee on Internal Rev-

enue Taxation will study the operation of this limited

carryover, with a view to its possible extension or

modification, and will report to the appropriate com-

mittees on the subject as soon as possible" (1940-2

C B. 548, 551.)

This statement by the Committee of Conference was

referred to by the House Committee on Ways and Means

in its report concerning the excess profits tax amend-

ments of 1941 which provided for the carryover of unused

excess profits credit for two years, and after such refer-

ence it stated

:

"Pursuant to those instructions, the Treasury and

the staff of the Joint Committee made further studies

and have reported their findings to your committee,

which findings furnish the basis for the present legis-

lation." (1941-1 C. B. 550.)

The provisions for carryback of unused excess profits

credit was provided by the Revenue Act of 1942. The

Congress and Treasury officials thus had adequate time

to provide a statute with clear and unambiguous words and

meaning, which was done. Furthermore, the Treasury in

its Regulations never sought to enlarge or restrict the

clear meaning of the statute.

In enacting the Excess Profits Tax Act of 1950, Con-

gress provided by Section 435(e) for determining the un-

used excess profits credit of a corporation for the taxable

year in which the taxpayer completes the distribution of



substantially all of its assets in liquidation. The Senate

made this provision by amendment to the House bill,

and the Report of the Committee of Finance makes the

following simple statement concerning the amendment

:

"An unused excess-profits credit cannot be carried

back from a period after a corporation has distributed

substantially all of its assets." (1951-1 C. B. 240,

259.)

Had Congress intended the excess profits tax statute

as enacted by the Second Revenue Act of 1940 to similarly

provide for corporations in liquidation, it would have

done so either by the original enactment or by one of

the many amendments thereto.

There are sufficient statutes which are ambiguous, where

we must necessarily rely upon Committee Reports for the

intended meaning without permitting the Government or

taxpayers to resort to Committee Reports and reading

them into the clear and unambiguous wording of a statute.

If Congress intended other than the clear meaning as ex-

pressed in the statute, it could be expressed by statute,

and if the Commissioner is not satisfied with a statute he

may attempt to enlarge the statute by regulations which

he has done in some cases, or he may attempt to obtain

an amendment to the statute. It would appear that any

change to the clear and unambiguous wording of a statute

is a matter for legislation and not for court decision.

If the courts go beyond the statute when the words

are clear and certain, then neither the Government nor
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taxpayers can be certain of relying upon words actually

used and the courts will encourage the Government and

taxpayers to litigate those statutes which are clear in

their wording by seeking to show by Committee Reports

and testimony of witnesses before the Committees (as

is often done when a statute is not clear) what may have

been intended by Congress. In the final analysis, when

Congress uses clear and unambiguous language there

should be no question as to any intent contrary to the

wording. The courts will benefit and they will help Con-

gress, Government and the taxpayers if they educate liti-

gants to expect that clear and unambiguous statutes will

be interpreted as they are written.

In the case of Aluminum Products Company v. United

States, infra, the court referred to the decisions of the

appellate courts in the cases of Wier Long Leaf Lumber

Company v. Commissioner, infra, and Mesaba Cliffs Min-

ing Company v. Commissioner (1949), 174 F. 2d 857,

and states as follows:

"In both cases the courts held that the statute

was so plain and unambiguous in giving the privilege

claimed to the 'taxpayer' and the 'corporation,' that

it was not permissible to go behind the words of the

statute and restrict its meaning to some narrower pur-

pose than its words expressed."



B. The Taxpayer Was Not De Facto Dissolved on

11/1/44 as Held by the Tax Court nor Was It

De Facto Dissolved in 11/1/45 or at Any Time
During the Fiscal Year Ended October 31, 1946;

Therefore the Taxpayer Is Entitled to Carryback

of Unused Excess Profits Credit From the Fiscal

Years 1945 and 1946.

The cases cited by the respondent in his brief which

were considered in the Petitioner's Brief will not be recon-

sidered in this Reply Brief; however, other cases cited

by the respondent will be considered to the extent that

they appear to be pertinent to the case of the petitioner.

The case of Eastern Grain Elevator Corp. v. McGowan

(1950), 95 Fed. Siipp. 40 (W. D. N. Y.), is cited on page

14 of the Respondent's Brief and is referred to more

fully on page 23 of the brief. On December 28, 1944, the

stockholders of the corporation adopted a resolution pro-

viding for a liquidation of the corporation within a year

and took action looking to such dissolution. The corpora-

tion claimed that its liquidation period extended from

January 1, 1945 to December 3, 1945 and that it was en-

titled to the benefits of the unused excess profits credit

carryback provisions during such dissolution. The corpora-

tion had paid a deficiency of excess profits tax for the

year 1944 under protest and sought to recover the amount.

The court quoted the unused excess profits credit carry-

back section, and stated in part as follows

:

"* * * The question is whether such section

applies to a corporation while liquidating. Only a

question of law is presented.

"It has repeatedly been held that a corporation does

not cease to exist because it 'has * * ceased to
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carry on business for which it was chartered.' Lucas

V. Swan, 67 F. 2d 106. 'The existence of a corpora-

tion, however, does not terminate until it is legally

dissolved in accordance with the law of its creation,'

Commissioner of Int. Rev. v. Allegheny Broad. Corp.,

179 F. 2d 844; Wier Long Leaf Lumber Co. v. Com-
missioner, 173 F. 2d 549; Jaffee v. Commissioner, 45

F. 2d 679; United States v. Garfunkel, 52 F. 2d 727

Metropolitan Tel. & Tel. Co. v. Met. Tel. & Tel. Co.

156 A. D. (N. Y.) ; Fletcher CYC Corporations, Vol

16, sees. 7999 and 8013 ; Brock v. Poor, 216 N. Y. 387

Sec. 29.52-1 of Reg. Ill; Sec. 105 N. Y. Stock Corp

387.

"Defendant asserts that under no state of facts,

while a company is liquidating, can it be allowed an

excess profits credit to carry-back in reduction of

its excess profits credits carry-back in reduction of

[sic^ its excess profits taxes in an operating year.

Rather it claims that the corporation having ceased

operations in 1944, having instituted proceedings look-

ing to dissolution procedure, and being in a liquid

financial position, was no longer a corporation serv-

ing a real corporate purpose and that it must be

treated as de facto dissolved at the end of 1944."

This appears to refute the respondent's statement on

page 15 of his brief that "the Commissioner has never

maintained that simply because a corporation has begun to

liquidate it is no longer entitled to a carry back."

The court then refers to the case of Wier Long Leaf

Lumber Company v. Commissioner (1949), 173 F. 2d 549,

and quotes from that case "that the fact of liquidation

and the particular circumstances and stages of it are

relevant to the inquiry here, and that they may, indeed

must, be inquired into."
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On or shortly after 12/28/44, the corporation mailed

to the Secretary of State for New York its Certificate of

Dissolution. This could not be filed by the Secretary until

the consent of the State Tax Commission was obtained.

Under New York law, a corporation may be dissolved

by filing a Certificate of Dissolution with the Secretary

with the proviso that it should not be filed by him unless

the consent of the Tax Commission is first obtained.

(California law is similar. Corporations Code, Sec. 5201.)

The consent of the State Tax Commission was withheld

until the corporation submitted its 1944 franchise tax

return and the proposed return for the period from Jan-

uary 1, 1945 to December, 1945, the proposed period for

dissolution. The Commission further required submission

of further information regarding the results of audits of

all prior Federal income tax returns of the corporation.

By April 5, 1945, the corporation's state franchise tax

had been determined and paid. Apparently, the consent of

the State Tax Commission was issued and the Certificate

of Dissolution was filed on April 18, 1945. The cor-

poration was then required to publish a copy of its Certifi-

cate of Dissolution and giving all creditors until June

15, 1945 to file claims. On June 28, 1945, the corporation

made a second distribution which left the balance sheet

showing $143,988.90. The court then states as follows:

<'* * * At that time all of plaintiflf's accounts

had been settled and its miscellaneous assets disposed

of.

"On June 28, 1945, the dissolution proceedings were

practically ready for the wind up. Only three matters

remained unended : ( 1 ) The tax adjustment bill of

1945 had not become eflfective, and this concerned

the right of corporations to post-war refunds and
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carry-back credits; (2) setting- up a fund by the

stockholders against liabihty of unknown claimants;

and (3) declaration of a final dividend of the $143,-

998.90. Provisions for the adjustment of all of these

matters could have been made on or prior to June 28,

1945."

The court found that the corporation's liquidation period

on June 28, 1945 had progressed to that point where it

was ended save for certain matters that could then have

been arranged to be included in a plan of liquidation as

of that date.

Under the authority of the Eastern Grain decision,

supra, we sincerely believe the petitioner was not de facto

dissolved and is entitled to carry back unused excess

profits credit from the fiscal years 1945 and 1946. In the

Eastern Grain case, the Certificate of Dissolution was

filed by June 28, 1945, and the State Tax Commission had

consented to the filing. Of the three matters "unended" on

that date, one concerned the Tax Adjustment Bill of 1945,

and this could not have much significance as of that date

for it was not approved until July 31, 1945 (1945 C. B.

532, 539) and the Committee Reports on the bill are

dated July 2, 1945 and July 12, 1945. (1945 C. B. 566,

592.) The other two matters are very minor.

The Statute of California (effective for dissolution of

the petitioner) follows very closely the New York Statute

(effective for Eastern Grain). The Statement of Facts

set forth in the petitioner's brief, and particularly the

additional facts set forth on pages 8 to 12, inclusive,

thereof, show the many matters pending for the petitioner

during the fiscal years 1945 and 1946. It is believed the

California Franchise Tax Commissioner would have re-



—12—

fused to issue a Certificate of Satisfaction that all taxes

had been paid or secured as required by Section 5201

of the Corporation Code (Resp. Br., p. 40) until it had

made adjustments similar to adjustments made by the

Federal Government and had received or been secured

for the tax. It was not until April 26, 1946. that the

Federal Government issued its adjustments for the fiscal

year 1944 and these adjustments were such as would

increase the State franchise tax liability [R. 35, 37].

Furthermore, the petitioner had net income for its fiscal

year 1946 for which it was liable for State franchise tax

and the return was due February 15, 1947 [R. 101].

The case of Justice Motor Corporation v. McGowan

(1951), 97 Fed. Supp. 570 (W. D. N. Y.), is cited by

the respondent on page 14 of his brief and is also favorable

to the petitioner. It was decided approximately five months

after the Eastern Grain decision, supra, and the same

judge wrote the opinion. The corporation's business was

terminated some time prior to October 20, 1942 and on

October 20, 1942, it gave up the building space, office,

garage, show room and discharged its employees. At a

corporate meeting on October 23, 1942. liquidating trus-

tees were chosen to wind up its affairs. During 1943, the

trustees received income totaling $1,757.87 and paid out

$1,955.03. On October 31, 1942 the trustees made distri-

bution in liquidation of $80,000.00. On October 20, 1942

there was an action pending in the Supreme Court of

the State of New York against the corporation to recover

approximately $5,000.00, and on December 9, 1943 judg-

ment was entered dismissing the action. There existed at

the time several similar possible claims aggregating in all

about $50,000.00. Between December 9 and December 31,
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1943 a further liquidation dividend of $60,000.00 was paid.

The court, in allowing the carryback from 1943, stated in

part as follows

:

"There is no question under certain circumstances

that a corporation will be entitled to a benefit in that

respect. It has been so held in many cases. While

there is authority for contrary holding, this is much

outweighed by a substantial majority of the opinions.

Whether the party while cleaning up the affairs of

dissolution is entitled to this credit depends on the

facts in each individual case. Eastern Grain Elevator

Corp. V. McGowan, 95 Fed. Supp. 40.

"Although the period of time taken for the dissolu-

tion, from October 20, 1942, to December 31, 1943,

was in excess of a year, when it is considered that

most of the delay was caused by the Martyr action,

which was disposed of with reasonable promptness,

and the fright that other similar actions might be

instituted, it was not an unusually long time for

dissolution of the corporation. Bowman v. Glenn, 84

Fed. Supp. 200, affirmed 184 F. 2d 670."

The petitioner also had important matters pending dur-

ing the fiscal years 1945 and 1946 in the nature of tax

lawsuits which made it most desirable and, we believe,

necessary to continue the corporation. The undetermined

tax matter and pending litigation in connection therewith

concerning the petitioner during the fiscal years 1945 and

1946 were just as important as the litigation in the Justice

Motor case, supra. Certainly, in view of the pending mat-

ters and the action by the petitioner in connection there-

with and the relation of such matters to the obtaining

of a State tax clearance for the purpose of dissolution,
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the petitioner was not de facto dissolved during the fiscal

years 1945 and 1946.

In the case of Aluminum Products Company v. United

States (Ct. Cls. 1951), 101 Fed. Supp. 373, cited by

the respondent on page 15 of his brief, and quoted on

pages 22 and 23 thereof, the corporation during 1944

and for many years prior thereto, was a manufacturing

company, and through December 1945, it was liable for

excess profits tax liability. In December, 1945 it sold its

manufacturing business, and during 1946 and thereafter,

it operated as a personal holding company. The corpora-

tion did not dissolve, and at the time of the trial had

no intention of dissolving. As a personal holding company,

it was exempt under Section 727 of the Internal Revenue

Code from the excess profits tax provisions, and would

have had no excess profits tax to pay if it had made

excess profits and if the excess profits tax had still been

in efifect. It was on this basis that the court denied the

corporation the right to carry back excess profits credit

from 1946 to 1944. Under these facts, it appears obvious

that the case is clearly distinguishable on the facts from

the petitioner.

The case of Wheeler Insidated Wire Co. v. Commis-

sioner (1954), 22 T. C. 380, cited by the respondent on

page 15 of his brief, and quoted on pages 23 and 24

thereof, is pending appeal to the Court of Appeals for

the Second Circuit. (C. C. H. 1955 Standard Federal

Tax Reports, pp. 51, 117.) The taxpayer had transferred

its operating business to another corporation in 1943, and

the business was successfully carried on by the successor,

the income being ofifset by excess profits credit on the in-

vested capital basis to which the successor was entitled.
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The taxpayer held only cash and U. S. Treasury obliga-

tions after June, 1943. It claimed a carryback of unused

excess profits credit from its fiscal years 1944 and 1945

which was denied by the court on the basis that by so doing

there would be a duplication of excess profits credit; also

the activities were not those of a corporation engaged

either in business or in the normal liquidation of its re-

maining assets during 1944 and 1945. The case is thus

distinguishable on the facts from the petitioner.

In the case of Diamond A Cattle Company (1953), 21

T. C. 1, cited by the respondent on page 15 of its brief

and again on page 24, the court denied the taxpayer the

right to carry back unused excess profits credit from

1945 to 1943, apparently relying upon what it considered

to be the intent of Congress in the enactment of the statute

and some previous decisions by the Tax Court, one of

which, Wier Long Leaf Lumber Company v. Commis-

sioner, supra, had been reversed in part on the same issue.

The dissenting opinion on the issue, concurred in by one

other judge, appears to have a better argument and better

and more authority for its reasoning than the majority

opinion.

The argument expressed by the respondent on pages

15 to 17, inclusive, of its brief wherein he refers to the

cases of Gregory v. Helvering (1935), 293 U. S. 465;

Burnet v. Commonzvealth Improvement Co. (1932), 287

U. S. 415; Moline Properties v. Commissioner (1943),

319 U. S. 436; National Investors Corp, v. Hoey (1944),

144 F. 2d 466; and Commissioner v. National Carbide

Corp. (1948), 167 F. 2d 304, is more confusing than

helpful to this case for the facts of those cases are dif-

ferent and do not pertain to the issue in this case. We
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believe it more helpful to the court to quote from the

statute and Government regulations and rulings as to the

requirements for filing returns of corporations and what

the Commissioner considers a de facto dissolution.

Section 52(a) of the Internal Revenue Code (1939)

concerning corporation returns provides in part as follows

:

*'(a) Requirement. Every corporation subject to

taxation under this chapter shall make a return, stat-

ing specifically the items of its gross income and the

deductions and credits allowed by this chapter and

such other information for the purpose of carrying

out the provisions of this chapter as the Commis-

sioner with the approval of the Secretary may by

regulations prescribe."

Regulations 111, Section 29.52-1 provides in part as

follows

:

"A corporation having an existence during any

portion of a taxable year is required to make a re-

turn. If a corporation was not in existence through-

out an annual accounting period (either calendar year

or fiscal year), the corporation is required to make a

return for that fractional part of a year during

which it was in existence. A corporation is not in

existence after it ceases business and dissolves, re-

taining no assets, whether or not under State law it

may thereafter be treated as continuing as a cor-

poration for certain limited purposes connected with

winding up its affairs, such as for the purpose of

suing and being sued. If the corporation has valuable

claims for which it will bring suit during this period,

it has retained assets, and it continues in existence."
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I. T. 3871 (1947-2 C. B. 62) issued by the Bureau of

Internal Revenue in 1947 states in part as follows:

"Advice is requested whether a corporation which

has ceased operations, retaining no assets and having

no income, may be relieved from filing Federal in-

come tax returns."

Then after quoting from the Regulations quoted above

and the case of Kamin Chevrolet Co. v. Commissioner

(1944), 3 T. C. 1076, the Ruling concludes:

"Accordingly, it is held that upon presentation of

the facts to the collector, a corporation which has

ceased business operations, has retained no assets, and

has no income, may be relieved from filing Federal

income tax returns even though the corporation has

not been formally dissolved."

Rev. Rul. 215 (1953-2 C. B. 149) states in part as

follows :

"Advice is requested relative to the time for filing

a Federal income tax return and payment of the tax

by a corporation which liquidated prior to the end

of its normal annual accounting period."

After quoting from the law and regulations, the Ruling

concludes

:

"In view of the foregoing, it is held that a cor-

poration which has satisfied or made provision for all

of its liabilities and distributed all of its assets prior

to the end of its annual accounting period has com-
pleted liquidation thereby effecting a de facto dissolu-

tion and must file its Federal income tax return and
pay its tax on or before the 15th day of the third

full month following such liquidation unless a later
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date for filing the return is permitted by the Com-
missioner. See I. T. 3871, C. B. 1947-2, 62." (Em-

phasis suppHed.)

It appears evident based upon the Commissioner's Regu-

lations and Rulings that the petitioner was not de facto

dissolved. It continued in "existence" within the meaning

of Regulations 111, Section 29.52-1, supra, for it retained

assets which were "valuable claims" against the Govern-

ment and the Government had claims against it by final

notices of deficiency. Also, it had not efifected "a de facto

dissolution" as defined by Rev. Rul. 215, supra.

The respondent is absolutely wrong in stating on page

19 of his brief that there is no merit to taxpayer's con-

tention that it could not dissolve until tax controversies

had been settled. The California law (Corporation Code,

Sec. 5201, Resp. Br., p. 40) expressly provides that before

any corporation taxed under the Bank and Corporation

Franchise Tax Law may file a Certificate of Winding Up
and Dissolution, it shall file or cause to be filed with the

Secretary of State the Certificate of Satisfaction of the

Franchise Tax Commissioner that all taxes imposed under

the Bank and Corporation Franchise Tax Law have been

paid or secured. It is customary for the State to base its

determination of tax liability upon adjustments made by

the Federal government and the Federal government made

its determination of the petitioner's fiscal year 1944 liabil-

ity by letter dated April 26, 1946. It would have taken

a few months after that time for the State to make its

determination and issue a Certificate of Satisfaction. Also

the petitioner was liable for tax for the fiscal year 1946

because of income for that year.
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The petitioner had corporate substance and was serving"

a real corporate purpose in preparing and fiHng tax re-

turns, claims for refund, petitions to the Tax Court, etc.,

and duties connected therewith during the fiscal years 1945

and 1946 within the meaning of the case of Wier Long

Leaf Lumber Company, supra. See quotation from case on

page 21 of respondent's brief.

Forgetting for the moment this particular tax contro-

versy, it is believed that no counselor on corporate activ-

ities would have advised the petitioner that it could finally

dissolve or should dissolve as of October 31, 1944. In fact,

it is inconceivable that any attorney familiar with the

facts of this case would contend that complete dissolution

could and should have taken place by October 31, 1944,

which the respondent apparently represents on pages 19

and 20 of his brief. If the petitioner was continuing its

corporate organization merely to sustain an excess profits

credit carryback as appears to be the contention of the

respondent, then it would have formally dissolved as of

October 31, 1946. However, it did not do so, but filed

returns showing tax liability for the fiscal year ended

October 31, 1946 and has continued its corporate organiza-

tion. Certainly, under the circumstances, the corporate or-

ganization was not unreasonably continued through Octo-

ber 31, 1946, nor was the petitioner de facto dissolved

prior to that date.

The petitioner has established by facts supported by

court decisions and respondent's rulings that it was not

de facto dissolved during the fiscal year 1945 or 1946, and

that it therefore is entitled to carry back of unused excess

profits credit from the fiscal years 1945 and 1946. Further-
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more, the respondent has not attempted to controvert the

estabHshed facts and has failed to show that the statute,

rulings and decided cases are not favorable to the peti-

tioner's position.

Conclusion.

The decision of the Tax Court is erroneous and should

be reversed.

Respectfully submitted,

Todd W. Johnson,

Edward D. Robertson,

Attorneys for Petitioner.

February, 1955.


